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home equity now 
close to 50 percent
The Federal Reserve recently reported 
that the total amount of home equity 
homeowners have in their properties 
was 50.4 percent in the third quarter 
of 2007, down from 51.1 percent in 
the second quarter.

The Fed said it believes home 
equity could slip below 50 percent in 
2008 – marking the fi rst time since it 
began keeping records in 1945 that 
homeowners have owed more than 
they own of their homes.

Builders go green 
at annual show
The National Association of Home 
Builders is turning Valentine’s Day 
red into builder “Green Day” at its 
annual convention in Orlando.

During Green Day at the meet-
ing, set for Feb.14, the NAHB will 
conduct its National Green Building 
Program and unveil its new Certifi ed 
Green Professional educational desig-
nation for home builders, remodelers 
and industry professionals.

The trade association also said it 
would introduce a scoring tool that 
will allow builders and consumers to 
select which energy-saving and 
environmentally sensitive features 
will go into their new home.

The Builders show is expected 
to draw more than 100,000 
attendees. For more information, 
go to: nahb.org.

Lockbox company adds 
“panic button”
GE Security, a manufacturer of Supra 
wireless lockboxes for the real estate 
industry, has announced the addition 
of a “panic button” on its ActiveKEY 
lockbox that may be used if an agent 

feels he or she is in jeopardy.
The device alerts as many as fi ve 

emergency contacts and sends them 
the address of the last lockbox the 
agent opened and a message pro-
grammed by the agent.

NAR notes that violence against 
agents is rare but includes assaults, 
robberies and even fatal attacks. In 
2005, 2.5 percent of real estate busi-
nesses reported incidents of work-
place violence, according to the U.S. 
Bureau of Labor Statistics. The panic 
button was introduced at the NAR 
meetings in Las Vegas last year.

newspapers form pact 
with Zillow
The home pricing site Zillow.com has 
announced it has formed a partner-
ship with 280 newspapers to provide 
local classifi ed information such as 
listings and open house information.

Under the agreement, agents or 
FSBOs who advertise in the newspa-
pers will have the option of putting 

their listings and open house informa-
tion on Zillow. The newspapers also 
will use Zillow to enhance their own 
Web sites.

Eleven newspaper companies are 
involved in the partnership: Hearst 
Newspapers, Lee Enterprises, Media 
General, MediaNews Group, Morris 
Communications, Paddock Publica-
tions, Pittsburgh Tribune-Review, 
E.W. Scripps, Times-Shamrock 
Communications, Journal Register 
Co., and the Day Publishing Co.

Differences over when 
housing will fully recover
The big question in the housing 
market is: How bad will it get?

Depending on who’s guessing, 
the predictions vary greatly but few 
are optimistic.

Falling house prices are “the No. 1 
danger to the economy,” says Torsten 
Slok, an economist at Deutsche Bank.

A recent Economy.com report 
predicts home sales will hit bottom in 

“a recent economy.com report predicts home sales 

will hit bottom in early 2008, with housing starts 

hitting bottom mid-2008.”
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early 2008, with housing starts  
hitting bottom mid-2008. But prices 
will continue to drop, and by early 
2009 home prices will have fallen 
about 13 percent nationally from 
their peaks, according to the report. 
Prices will have fallen more than  
15 percent if nonprice discounts to 
buyers are taken into account.

Builders likely haven’t seen the 
bottom of the market yet, according 
to James Hughes, dean of the Edward 
J. Bloustein School of Planning & 
Public Policy at Rutgers University. 
“We certainly haven’t hit bottom 
yet,” Hughes suggests. “We may well 
be in uncharted territory here. Since 
the Great Depression, we haven’t  
had a sustained national downturn 
like this.”

“Once we hit bottom ... we’re 
going to stay there for awhile,” at 
least in terms of new construction, 
predicted Richard F. Moody, chief 
economist of Mission Residential, a 
multifamily real estate  
investment firm.

On the plus side: The Federal 
Reserve, Congress, and the Bush 
Administration all appear to be  
taking the problem seriously.
Source: BusinessWeek Online and 
Dow Jones Business News

Senate FHA bill would help 
ease subprime crisis
To help alleviate the current housing 
downswing and allow the Federal 
Housing Administration to insure 
mortgages for more home owners, 
the Senate late last year approved 
legislation that would improve the 
capacity and flexibility of the FHA 
to serve the credit needs of subprime 
and other challenged mortgage bor-
rowers. The bill passed by an over-

whelming 93-to-1 margin and was 
expected to get Presidential approval.

 “The nation’s home builders 
applaud the Senate action to modern-
ize the FHA to allow the agency to 
carry out its mission to spur housing 
opportunities for America’s working 
families,” said Brian Catalde, NAHB 
president and a home builder from 
El Segundo, Calif. “The measure 
would offer borrowers a safe and fair 
mortgage alternative to the volatile 
subprime market.” 

 Faced with a severe deterioration 
in the availability and affordability of 
housing credit during a period when 
FHA’s programs have failed to keep 
pace with procedural and techno-
logical advances in conventional 
mortgage loan programs, S. 2338, 
the FHA Modernization Act of 2007, 
would enable the FHA to respond 
to the needs of borrowers and play 
an important role in stabilizing the 
mortgage markets.

 Specifically, S. 2338 would:
 • �Increase the current limit for 

FHA-insured mortgages to 
enable deserving potential buy-
ers to purchase homes in more 
markets across the country.

• �Grant the FHA authority to 
establish greater flexibility in set-
ting downpayment requirements 
for its single-family programs.

• �Simplify requirements for condo-
minium loans, which are often 
burdensome and differ signifi-
cantly from the rules applied to 
mortgage loans for detached 
single-family homes.

• �Allow the FHA to insure more 
“reverse mortgages” and increase 
the maximum loan amount for 
such transactions. 

At press time, appointment of a 
Congressional conference committee 
was pending in order to hammer out 
final FHA legislation. l

Auctioneers launch 
auction MLS
The National Auctioneers Associa-
tion has launched a multiple listing 
service designed for real estate auc-
tions, believing more consumers are  
seeing auctions as an alternative to 
the standard home sales process.

The site, which can be found 
at: naarealestateauctions.com, is 
intended to provide consumers 
with up-to-date information on  
real estate auctions taking place  
in their area. Visitors can find  
residential, commercial,  
agricultural, and time share  
real estate on the site. 
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21   The social media dance: How a new 
way to interact can bring you some real 
bottom line results
Today’s internet environment can conjure up fears not 
unlike that moment in youth when you fi rst confronted a 
school dance. Will you do something horribly stupid or 
embarrassing in front of your peers? Or will you be 
frozen with fear and miss out on something great? Get 
ready to join the social media dance, because the only 
thing you have to fear is fear itself…

22 Social Media 101: Let’s get digital 
Blogging? Facebook? LinkedIn? If you don’t know what these are, it’s time 
you did. We’ve got easy-to-follow users’ guides to these and other forms of 
social media you need to understand.

What’s happening at the General Assembly 
that affects your business. 

Tips and techniques for agents 
with less than three years experience.

Get it? Got it? Good!
In addition to the print version of Commonwealth, 
VAR publishes a handful of electronic newsletters 
at regular increments. Among them:

If you’re not receiving one or more of these newsletters 
via e-mail from time to time, it may be that we don’t have 
your correct email address. Contact your local association 
of REALTORS® to enter your address in the database. Also, 
check the spam fi lter on your computer and authorize any 
email from VARealtor.com.

The online version of our print mag, 
published every other month.

Tools and trends for managing brokers,
published monthly.

24 Two (warp speed) years later,
high-tech investment is still paying off
Technologically, a lot can happen in two years. Two Virginia REALTORS®

prove that life on the cutting edge of real estate blogging has its rewards.

26   It’s a brave, (and scary) new world!
Diving into new technologies to market your business promises new opportuni-
ties to grow. It also poses new ethical and legal risks, so look before you leap.

28 Take it from a Virginian who knows social media:
A look inside the hard drive of “Real Estate Zebra” Daniel Rothamel
He’s got lots of experience and an unbridled enthusiasm for virtual social 
networking. This is the guy you want looking over your shoulder when you’re 
ready to jump into the likes of blogs and Facebook. So, we asked him a few 
questions on your behalf…

JANUARY/FEBRUARY 2008 

34 All for one and one for all: 
‘Together’ is mantra for VAR’s new president
Pat Jensen wants you to know that you are not alone. She is ready to help 
you tackle market challenges and make 2008 your most successful year yet. 
It’s all about working together.
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It’s quiz time...how much do you know about 
listing rules, contracts and offers you must refuse

LegAL LInes
by Lawrence E. “Lem” Marshall, Esq.

THIS ARTICLE BEGINS a new feature: a quarterly legal quiz, 
in which I will test your knowledge of legal issues. So get 
ready to think like a lawyer. The fi rst question and answer 
will get you going in the right direction.

Put out a contract

Q.listing agent is asked by owner to list a new home on 
which the owner (not a licensed contractor) acted as 

the general – hiring all subs, obtaining all permits, and going 
through all inspections to obtain a certificate of occupancy, all 
totally legit. He has never intended to live in the house. may 
listing agent safely take the listing, and if so, what if anything 
must he disclose to prospective buyers? 

A. Section 54.1-1101A7 exempts from the require-
ments of (contractor) licensure “(a)ny person who 
performs or supervises the construction, removal, repair 
or improvement of no more than one primary residence 
owned by him and for his own use during any 24-month 
period.” The owner does not fall under this exemption, 
because he did not build it for his own use. Selling the 
house will subject him to potential penalty for the misde-
meanor of practicing contracting without a license, but 
does it mean a REALTOR® shouldn’t take the listing? 
That’s a more complicated question. 

Although the owner’s intent when he built the house 
was to sell it, he probably has not violated any statute 
until he does sell it. If that is true, the agent should prob-
ably not participate in an event that yields the client a 
criminal. We should also consider that if by selling the 
house the owner loses his exemption from the require-
ments of licensure, he is open to enormous civil liability if 
there is any problem with the house, whether he and the 
agent disclose what they know or not. It strikes me that 
we would want to be as far from this as possible. 

My sixth sense says to steer clear of this. The owner’s 
clean as long as doesn’t sell the house before he lives in it. 
Selling now creates all the problems, and he’s asking you 
to be involved in that. If you wander into a situation like 
this and the roof falls in, and you fi nd yourself charged 
with aiding and abetting and being an accessory after the 
fact, even a crack defense team.

The Code of silence

Q.listing agent obtains a contract but it fails when the 
inspection reveals that the roof is structurally unsound, 

and might fall in. (He took the listing above.) The listing expires, 
is picked up by a different company, and shortly thereafter goes 
under contract. Does the first listing agent have any duty to the 
new listing agent or buyer to inform them of the problem with 
the roof?

A. No, and he probably should not. Seller has no duty 
to disclose the condition of the roof, and telling the buyer 
or listing agent might breach the duty of confi dentiality 
owed to the former client. This is certainly a tough call, 
but it reminds us of the irony of sacred rules: We don’t 
need them when things are easy; they’re most important 
when their application is diffi cult. It’s neither hard nor 
especially important to love thy neighbor when he’s a 
loveable guy. 

The duty of confi dentiality is binding.

Inventory this

Q.looey the lister has a listing on commercial property 
with retail inventory in it. looey writes an offer for 

$170,000 “including inventory.” During the pendency of the 
contract buyer finds out the inventory is going out the back 
door, and is understandably angry. The contract does not 
identify or describe the inventory. what rights does the buyer 
have here? 

A. Looey the Lister goofed, and the buyer has every 
right to be upset (although I hope Looey realizes I mean 
no disrespect). I assume, because the contract did not 
say otherwise, that the inventory to be conveyed was 
the inventory on the premises at the time of contract or 
its equivalent. Of course, this analysis could be affected 
by whether the business was a going concern, how long 
between contract ratifi cation and closing, etc. If we’re 
talking about the inventory at time of contract, I think 
seller is holding it in constructive trust for the buyer, and 
will have to account for it, or give a credit, at closing. 
Yeah, credit this. 

The contract should be clear as to what personal 
property conveys, and how it is to be priced. Often, in 
deals like this, the parties will provide for a valuation of 
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VAR Legal Hotline: (800) 755-8271

Is it risky? Quick! To the Hotline…
The VAR Legal Hotline is a free, members-only  
risk management tool that is among the top-rated 
services offered by the Virginia Association of 
REALTORS®. Through the Legal Hotline, you can 
receive timely legal information on the issues you 
confront day-in and day-out in your real estate 
practice. The VAR Legal Hotline has one major 
objective: to increase REALTOR® professionalism 
and decrease professional liability. 

Guidelines for Legal Hotline calls:
All principal brokers are eligible to use the Hotline. 
In addition, the supervising broker and one other 
designated person from each office (for example,  
an associate broker or office manager) may 
register as designees of the principal broker. 
 
Before you call…
Please note that many of the questions  
the Hotline receives have already been 
answered in Commonwealth articles; 
check the indexed Hotline archives at 
www.VARealtor.com before calling.

Hours of operation:
Monday through Friday (except holidays)  
from 10:00 a.m. to 3:00 p.m.

How to contact the Hotline:
By phone: (800) 755-8271 or (804) 264-
5033. By e-mail: hotline@varealtor.com

Call handling process:
When you call, please have your NRDS 
number ready, and put it on any e-mailed questions.  
Most calls and emails will be handled by VAR  
Counsel Lem Marshall. 
 
How to sign up:
Registration is easy. Contact VAR at (800) 755-8287,  
or complete the form found under Member Services at  
www.varealtor.com.

Questions?
If you have questions about the Hotline, contact  
Scottie Bosworth in the VAR Risk Management Group  
at (800) 755-8271 or (804) 264-5033, or by email  
at sbosworth@varealtor.com

The VAR Legal Hotline is not intended to replace your  
own legal counsel. No questions will be answered on  
matters that are unrelated to real estate, real estate  
brokerage, or pending arbitrations.

inventory present at time of closing, or they may identify 
specifically what stays and what goes as a part of the 
price. Whatever you do, be clear. 

An offer you can refuse

Q. Benny the Buyer’s Guy shows a listed property with an 
offer of three percent in the MLS. The morning of the 

showing, the seller and listing firm had just increased the price 
by 20 G’s and offered a selling bonus of five large, which they 
communicated to Benny after they found out he had shown the 
property. Benny produces a lowball offer, and seller comes back 
down on the price by $15K to get the deal done. During these 
negotiations, Looey the Lister reputedly tells Benny that the 
bonus is contingent on a full-price offer, and Looey says Benny 
was fine with this. This condition was never placed in the MLS. 
Of course, Benny later demands the bonus, saying it was in the 
MLS and denying he had agreed to the full-price contingency. 
Does Benny get the bonus?  
A. This isn’t all Benny’s going to get, is it?

Well, because the facts are in dispute, we’ll have to 
assume them, for fun. Let’s assume Benny was not told 
that the bonus was conditioned on a full-price offer (this is 
supported by the MLS, the lack of any written communica-
tion, and Benny’s testimony). Did the bonus apply to any 
offer Benny produced? That’s hard to tell, but the answer 
hinges on what offer Benny was responding to. It seems to 
me Benny set in motion the unbroken chain of events lead-
ing to the deal before learning of the bonus, in fact, before 
the bonus had even been offered. In short, Looey made 
him an offer he couldn’t accept. 

But there’s another fact here. Looey extended the offer 
of the bonus specifically to Benny after he showed the 
property. Does this change things? Well, if the offer of the 
bonus was made without additional consideration from 
Benny, it’s likely not enforceable (a promise is not enforce-
able unless supported by consideration). If the offer is 
unilateral (this one seems to be), Looey could dictate the 
terms – in this case, a full-price offer – and I don’t see why 
those terms would not be enforceable. The only question 
is, were the terms communicated to Benny? That’s an 
issue of fact for the fact finder (judge, jury or sit-down), 
who will be able to judge the credibility of the witnesses 
and hear all the evidence. It’s hard for us to know.

For all you Looey’s out there: If your bonus or other 
increased offer of compensation is dependent on some 
event, you must be clear about it. Otherwise you leave 
yourself at the mercy of those who settle such disputes. 
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A (legit) piece of the action

Q. Goodfellows Realty wants to 
approach local builders, all of 

whom are listed with other firms, with a 
proposal. For a fee, he will advertise their 
listings on a radio show with all leads 
generated going to Goodfellows. Good-
fellows would then work with the buyers 
to generate offers on the properties and 
accept offers of compensation from the 
listing firms. May Goodfellows solicit 
advertising from builders currently listed 
with other firms? 

A. You want a piece of the action? 
Then you gotta get this one right.

Goodfellows is prohibited (Article 
16) from taking any action inconsis-
tent with another Realtor’s exclusive 
relationship with a client. The REB 

regulations prohibit a licensee from 
advertising property for sale without 
the consent of the owner, unless the 
property cannot be specifically identi-
fied and the manner in which you are 
offering to work with consumers is 
made clear in the ad, in which case 
the owner’s consent is not required. 
These appear to be the key obstacles 
to this program. 

Is the plan inconsistent with the 
listing firms’ exclusive relationships 
with the builders? This is not as clear 
as you might think. In many ways, it 
seems complementary, as it will assist 
the listing firms in selling their list-
ings. In one sense, it seems analogous 
to placing copies of MLS photos on 
your office store-front window, or 

placing an ad in a newspaper touting 
the new properties on the market. 
These practices are perfectly legal and 
ethical if the sellers consent, and are 
also legal without the sellers’ consent 
if the properties are not specifically 
identifiable from the advertising. 

Our most serious question here is 
whether it is acceptable to approach 
the sellers about the proposal. It seems 
incongruous for a broker to be able to 
run a newspaper or radio ad that says, 
“Call me if you’d like my assistance 
in purchasing this beautiful new home 
with four bedrooms, three-and-a-half 
baths on a quiet wooded lot in a desir-
able subdivision” without the seller’s 
consent (you can) but not to be able 
to ask the seller to help the broker do 
so. Now, to be sure, such a campaign 
could conceivably interfere with other 
marketing efforts by the listing firm, 
and the seller might not be the best 
judge of that, but that would seem to 
me to be the exception. Even if the 
program were to present a problem to 
the listing firm, it seems sufficient that 
Goodfellows withdraw upon being 
presented with reasonable evidence 
from the listing firm that the seller was 
wrong in wanting to go forward with 
the ad campaign.

The advertising absolutely cannot 
give the impression that Goodfellows 
is the listing firm and should make 
clear how it intends to work with 
consumers on these listings. But even 
then, Goodfellows might expect some 
resistance, at least until it starts pro-
ducing buyers for the listings. Then 
even hidebound listing firms might see 
that this might just benefit their sellers 
after all. Even Vinny and Looey and 
Benny would be happy with that. l	
			    	

 


